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Employers who allow smoking in their workplace are at risk of being
sued by either employees or members of the public who suffer ill
health as a result of passive smoking. This guide has been developed
to raise awareness among employers and employees of their legal
obligations regarding smoking in the workplace. It is also intended to
assist with the introduction of a smoke-free workplace.

Since the early 1950s the percentage of adult smokers has been 
in decline. By the mid-1990s a growing awareness that passive
smoking could harm the health of non-smokers led to the widespread
adoption of smoke-free policies in workplaces and public places.

Smoke-free policies have now been adopted by the majority of
workplaces in NSW including all Federal and NSW Government
departments and most private companies. Public places so
designated and public places that are also workplaces have been
subject to the provisions of the Smoke-free Environment Act 2000.
This embraces shopping centres, malls and hospitality venues. All
commercial airlines operating within Australia have banned smoking
on their flights. (Further information on the Smoke-free Environment
Act 2000 can be obtained from the Department of Health, Tobacco
and Health Unit Ph: 02 9391 9111.)

Passive smoking means to breathe in environmental tobacco smoke
(ETS).

ETS contains over 4,000 chemical compounds including 43 known
carcinogens.

ETS is a combination of exhaled mainstream smoke and sidestream
smoke:

� Mainstream smoke is the smoke that smokers inhale directly
from their cigarette. Exhaled mainstream is the smoke that
smokers exhale.

� Sidestream smoke comes from the end of a lit cigarette and
contains much higher levels of many of the carcinogens and
other toxic substances than exhaled mainstream smoke. 85 per
cent of ETS in an average room is sidestream.

The degree of exposure to ETS by non-smokers is determined by
factors such as proximity to a smoker, the tar level of the cigarettes,
the number of cigarettes smoked, the size of the room and length of
exposure.
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Introduction

Smoking trends

What is passive
smoking?
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Health effects During the past two decades a number of major scientific reports
have been conducted on the health effects of passive smoking.
These reports have concluded that passive smoking is a significant
health hazard.

ETS is an irritant to the eyes and respiratory tract and to many people
has an offensive odour. It increases the chance of contracting or
aggravating a range of illnesses including:

� Cardio-vascular disease

� Lung cancer

� Asthma (particularly in children)

� Acute irritation of the respiratory tract

� Bronchitis, pneumonia and other chest illnesses in children.

The higher the level of exposure to ETS the greater the risk of
contracting these illnesses.

�It could be argued that injury from passive smoking is reasonably
foreseeable and that consequently such an injury could give rise to
action at common law.

FFeeddeerraall AAttttoorrnneeyy GGeenneerraall,, HHoouussee ooff RReepprreesseennttaattiivveess,, 1133 NNoovv 11998866

ETS is a major indoor airborne contaminant and employers who
continue to allow smoking in their workplace may be liable for
prosecution under the Occupational Health and Safety Act 1983. 

The Act requires:

� Employers to ensure the health, safety and welfare at work of all
their employees and any others in their place of work

� Employers to take all practical measures to protect workers in
relation to their health, safety and welfare

� Employees to take reasonable care for the health and safety of
persons at their place of work who may be affected by their acts.

The maximum penalties that can be imposed for breaches of the Act
are $550,000 for corporations ($825,000 and two years imprisonment
for repeat offenders), $55,000 for individual employers and up 
to $3,300 for employees. Employers may also be liable under
common law.

Under the Workers Compensation Act 1987 workers may be entitled
to compensation if it is found that passive smoking has contributed to
the development of a disease or aggravated an existing disease.

Legislative
requirements and
legal liability



SSeeaann CCaarrrroollll vv
MMeellbboouurrnnee TTrraannssiitt
AAuutthhoorriittyy

Since 1985 there have been over twenty cases where employers
have been successfully sued in relation to passive smoking. The two
cases below are an indication of the risk of legal liability that
employers run if they allow smoking in the workplace.

Passive smoking
case files
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LLiieesseell SScchhoolleemm vv NNSSWW
DDeepptt ooff HHeeaalltthh

NSW District Court, Sydney, 27 May 1992
Claim: Exacerbation of asthma and emphysema
Compensation: $85,000

Liesel Scholem worked for the NSW Department of Health between
1974-86 as a psychologist in a community health centre. Most of the
staff and patients where she worked were smokers. Mrs Scholem
was often exposed to ETS in her work environment until 1984 when
the Department implemented a smoke-free workplace policy.

Mrs Scholem claimed that passive smoking had made her asthma
irreversible causing her a disability.

This was the first case in the world where a jury found an employer
negligent in a passive smoking case.

Workcare Claim, July 1998
Victorian Accident Compensation Tribunal
Claim: Lung cancer
Compensation: $65,000 (out of court settlement)

Sean Carroll had spent 35 years as a bus driver exposed to tobacco
smoke from passengers on his bus and from co-workers in the tea
room.

The State Insurance Office (insurers for the Melbourne Transit
Authority) believed that Mr Carroll had a strong chance of winning his
case and offered an out-of-court settlement of $65,000. As Mr Carroll
had a terminal illness he accepted the offer rather than go through a
protracted court case.
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Identifying and
assessing passive
smoking

Assessments of the risk of passive smoking should be made on the
basis of whether the smoking is indoors or outdoors.

Passive smoking will occur where people smoke indoors. It may 
also occur in partly enclosed areas such as verandahs, terraces,
shopping malls, sports stadiums and beer gardens. These areas
must be assessed as to whether there is sufficient natural ventilation
for them to be considered outdoors. For specialist advice contact
WorkCover NSW on 13 10 50.

Controlling passive
smoking

To control ETS, smoking should be eliminated from all indoor areas.
To eliminate passive smoking from all indoor areas in the workplace
employers should:

� Develop a written non-smoking policy in consultation with
employees

� Designate the indoor areas as non-smoking

� Inform staff through meetings, memos and notice boards

� Post signs using the standard symbols clearly indicating to staff
and the public that the indoor areas are non-smoking.

Are separate
smoking areas a
solution?

Workplaces that provide separate smoking areas for staff or clients
are not fulfilling their obligation under the OHS Act to provide a safe
place of work and these areas should be phased out. 
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Can ventilation
prevent passive
smoking?

Ventilation systems and air conditioning are not adequate to remove
all ETS.

Even costly high quality ventilation with a high fresh air supply
combined with an air cleaning system will not remove all of the:

� Tiny particles, including carcinogens, which are breathed deep
into the lungs

� Gaseous components of ETS

� Sidestream smoke

� Odour

� Irritation to non-smokers.
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Developing a
smoke free
workplace policy

A smoke free workplace policy should be a written document which
is developed in consultation with employees and the health and
safety committee and be posted on notice boards for all to see. It is
recommended that the policy states:

� That the aim is to achieve a workplace which is free of ETS.

� When the smoking ban comes into force.

� The precise areas affected.

� That professional advice about coping without cigarettes and
quitting smoking is available.

� That new employees will be told when applying for a job that the
workplace has a non-smoking policy.

� That employees cannot be disciplined because they smoke
away from the workplace, during their own time.

� That employees who fail to look after the safety of other people
at work by not complying with the no smoking policy can be
personally liable to a fine of up to $3,300 under the OHS Act.

� That smokers are not entitled to smoke even if staff in a
particular area all want to smoke. (This would contravene the
obligation on an employer to provide a safe place of work and
may affect people in other parts of the building.)

� That those who work in isolation are prohibited from smoking.
(They are still likely to affect others who come into their area or
through the air-conditioning system.)

� That designated smoking areas must be outdoors with no
possibility of contamination of indoor areas.

� That the policy must be reviewed and when it will be reviewed.



For aadvice aabout ppassive ssmoking
contact tthe:

WorkCover NNSW
Client Contact Centre 13 10 50
(Free call in NSW)

The CCancer CCouncil 
New SSouth WWales
153 Dowling Street
Woolloomooloo 2011
Phone (02) 9334 1900

NSW HHealth DDepartment
Tobacco and Health Unit
Phone (02) 9391 9111

The NNational HHeart FFoundation
343 Riley Street
Surry Hills 2010
Phone (02) 9219 2444

For iinformation aabout hhow tto ggive
up ssmoking ccontact:

QUIT LLine
Phone 131 848

WorkCover PPublications HHotline
1800 658 134

WorkCover Offices
HEAD OOFFICE
Office Hours 8:30am-5:00pm
Monday to Friday
400 Kent Street
SYDNEY NSW 2000
Phone: (02) 9370 5000
Fax: (02) 9370 5999
Postal Address
WorkCover NSW
GPO Box 5364
SYDNEY NSW 2001
Client CContact CCentre
Office Hours 8:30am-4:30pm
Monday to Friday 
Ground Floor, 400 Kent Street
SYDNEY NSW 2000
Phone: 13 10 50
Fax: 9370 6150
REGIONAL aand LLOCAL OOFFICES
Office Hours: 8:30am-4:30pm
Monday to Friday
REGIONAL OOFFICES
Newcastle
956 Hunter Street 
NEWCASTLE WEST  2302
Phone: (02) 4921 2900
Fax: (02) 4921 2929
Parramatta
Level 8, 128 Marsden Street
PARRAMATTA  2150
Phone: (02) 9841 8550
Fax: (02) 9841 8490

Wollongong
106 Market Street
WOLLONGONG  2500
Phone: (02) 4222 7333
Fax: (02) 4226 9087
LOCAL OOFFICES
Albury
463 Kiewa Street
ALBURY  2640
Phone: (02) 6021 5911
Fax: (02) 6041 2580
Batemans BBay
Shop 6, Fenning Place
12 Orient Street
BATEMANS BAY  2536
Phone: (02) 4472 5544
Fax: (02) 4472 5060
Blacktown  
125 Main Street
BLACKTOWN  2148
Phone: (02) 9671 8701
Fax: (02) 9831 8246
Dubbo 
Suite 3, 157 Brisbane Street
DUBBO  2830
Phone: (02) 6884 2799
Fax: (02) 6884 2808
Central CCoast
3/13 Anzac Road
TUGGERAH  2259
Phone: (02) 4350 6370
Fax: (02) 4353 2373
Goulburn  
21-23 Clifford Street
GOULBURN  2580
Phone: (02) 4822 1243
Fax: (02) 4822 1242
Grafton  
NSW Government Offices
49 - 51 Victoria Street
GRAFTON  2460
Phone: (02) 6641 5111
Fax: (02) 6641 5100
Griffith
NSW Government Offices
104 - 110 Banna Avenue
GRIFFITH  2680
Phone: (02) 6964 2027
Fax: (02) 6964 1738
Hurstville  
Level 4, 4-8 Woodville Street
HURSTVILLE  2220
Phone: (02) 9598 3366
Fax: (02) 9585 0261
Lindfield  
345 Pacific Hwy
LINDFIELD  2070
Phone: (02) 9936 3000
Fax: (02) 9936 3030
Lismore  
Suite 4, Level 4 
Manchester Unity Building
29 Molesworth Street
LISMORE  2480
Phone: (02) 6622 0088
Fax: (02) 6622 0090

Liverpool  
Suite 4, Ground Floor
157 - 161 George Street
LIVERPOOL  2170
Phone: (02) 9827 8600
Fax: (02) 9827 8690
Narrabri
Level 1, 55 Maitland Street
NARRABRI  2390
Phone: (02) 6792 4643
Fax: (02) 6792 3532
Newcastle  
956 Hunter Street 
NEWCASTLE WEST  2302
Phone: (02) 4921 2900
Fax: (02) 4921 2929
Orange
74 McNamara Street
ORANGE  2800
Phone: (02) 6361 7070
Fax: (02) 6362 8820
Parramatta
Level 8, 128 Marsden Street
PARRAMATTA  2150
Phone: (02) 9841 8550
Fax: (02) 9841 8490
Port MMacquarie  
Shops 1 & 2, 
Raine &  Horne House
145 Horton Street
PORT MACQUARIE 2444
Phone: (02) 6584 1188
Fax: (02) 6584 1788
Shellharbour
134 - 134A Lamerton House
Shellharbour Square
BLACKBUTT  2529
Phone: (02) 4297 3796
Fax: (02) 4296 8914
Tamworth
Shop 20, 341 Peel Street
TAMWORTH  2340
Phone: (02) 6766 2490
Fax: (02) 6766 4972
Lake MMacquarie
Shop 2, 33 The Boulevarde
TORONTO  2283
Phone: (02) 4959 6366
Fax: (02) 4950 5587
Tweed HHeads 
Suite 5, 1 Sands Street
TWEED HEADS  2485
Phone: (07) 5536 3262
Fax: (07) 5536 4389
Wagga WWagga
Level 2, 76 Morgan Street
WAGGA WAGGA  2650
Phone: (02) 6937 3600
Fax: (02) 6937 3616
Wollongong
106 Market Street
WOLLONGONG  2500
Phone: (02) 4222 7333
Fax: (02) 4226 9087
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More information
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